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Case Law Update – for development management planners
▪ R (oao Trent) v Hertsmere Borough Council
[2021] EWHC 907 (Admin) * A CIL LESSON
(April 2021)
▪ Gluck v Secretary of State for Housing
Communities and Local Government [2020]
EWCA 1756 * A PRIOR APPROVAL
LESSON (Dec 2020)
▪ R (oao McLaren) v Woking Borough Council
[2021] EWHC 698 (Admin) (Feb 2021)
A S.106 LESSON Feb (2021)
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R (oao Trent) v Hertsmere Borough Council
Application for judicial review of LPA’s decision to issue a CIL Demand Notice
(April 2020) for £16,389.75 following issue of Liability Notice (August 2019) in
respect of development permitted in February 2017.
• Dec 2016 - C applies for planning permission.

• Dec 2016 - LPA tells C to submit the ‘Additional Information Form’ and highly
recommends that she complete an ‘Assumption of Liability Form’ and ‘Self
Build Exemption Form’. C returns ‘Additional Information Form.’
Failure to submit ‘assumption of liability notice is a pre-requisite for obtaining a selfbuild exemption.
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R (oao Trent) v Hertsmere Borough Council
• 10th Feb 2017 - P.P granted

• 14th Feb 2017 - LPA prepare draft liability notice but never sent.
• 23rd Aug 2017 - Development commenced.
• June 2019 – Development completed.
• 6th June 2019 - LPA undertake a site visit, note that development had taken place.
• 5th Aug 2019 - LPA issues a ‘second’ Liability Notice and Demand Notice (includes surcharges for
failing to submit assumption of liability notice and commencement notice). Demand Notice
declares the commencement date was 6th June 2019.
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R (oao Trent) v Hertsmere Borough Council
• C successfully appeals against the 2019 Demand Notice on the basis that the LPA
had incorrectly determined the deemed commencement date. The appeal
Inspector concluded the LPA had never served the 2017 Liability Notice on C, that
the 2019 Liability Notice was not served “as soon as practicable after the day on
which a planning permission first permits development” and as the C has not
received a valid liability notice, she could not serve a valid commencement
notice.
• 21st April 2020 – following the appeal, LPA issue a further demand notice for
£16,389.75. This Demand Notice is the subject of this case.
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R (oao Trent) v Hertsmere Borough Council
• Para 66 – Planning permission was granted on 10th February 2017. So the 2019
liability notice was issued 2 years and 6 months (less 5 days ) after the grant
of planning permission. I agree with the Inspector that such a long period of
time cannot reasonably be described as ”as soon as practicable an this
amounted to a breach f the requirement in regulation 65(1). The breach was
not waived by the Claimant.
• Para 67 – Regulation 65 (1)imposes a mandatory requirement without any
provision for extensions of time…But in light of the statutory scheme and its
purpose, the expectation must be that any delay would be measured in weeks
and months, not years. I consider that the absence of any provision for
extensions of time was deliberate, to ensure that authorities complex with the
duty in a timely way
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R (oao Trent) v Hertsmere Borough Council
• Para 69 … there are many instances in the statutory schemes and legal
proceedings where parties are permanently time-barred because of failure
to comply with a deadline. Within the CIL scheme itself, there are strict
procedural requirements which are fatal to the interests of those who are
liable to pay CIL, eg the deadline for submitting a commencement notice.

• Para 87 – For the reasons set out above, I conclude that as a result of the
council’s failure to comply with the mandatory requirements in regulation
65(1) and 65 (2) (a) and (g), the 2019 liability notice was invalid from the
date of issue and has to be quashed. In the absence of any valid liability
notice, it follows that the 2020 demand notice was invalid and it also has to
be quashed.
• Para 96- On 24th June 2020 the Claimant paid the CIL claimed by the Council
in the sum of £16,389.75 to prevent the threat of enforcement proceedings.
It is not disputed that the Council ought to repay that sum to her, following
the quashing of the notices.
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R (oao Trent) v Hertsmere Borough Council
• The LPA now have to refund the CIL paid.
• Failure to serve a Liability Notice ‘as soon as reasonably practicable after a
planning permission first permits development’ can result in LPA being
barred from recovering CIL – do not delay.
• Ensure the Notices meet the requirements of the
Regulations.
• Note – other CIL procedural requirements have similar wording.
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Gluck v Secretary of State for Housing Communities and Local
Government
Appellant appealed against High Court decision that the time limit for approving an
application for prior approval under the GPDO could be extended by an agreement in
writing.
• 5th March 2018 – A applies for prior approval (office to residential – class o)

• 19th April 2018 – Agent asks LPA if any outstanding matters on the application
• 26th April 2018 – officer confirms currently writing up for refusal (on noise grounds)
• 27th April 2018 - (on instruction) agent emails LPA. A would be willing to agree a
new determination date for both applications until 12 May 2018
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Gluck v Secretary of State for Housing Communities and Local
Government
• 3 May 2018 – LPA officers meet A on site. Noise consultant not there. A
promises report from noise consultant by 8th May. No report is forthcoming.

• 7th May 2018 - LPA receive letter from A’s solicitors - failure to notify of decision
on the applications within the 56 day period as required by the GPDO and prior
approval was therefore deemed by virtue of para W11(c) of Part 3 to Schedule 2.
• 8th May and 11th May 2018 - decision notices issued refusing the applications.
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Gluck v Secretary of State for Housing Communities and Local
Government
Issues for Appeal
(1) Can the 56-day period mentioned in paragraph W(11)(c) of part 3 of schedule 2
to the GPDO be extended by agreement pursuant to article 7 of the GPDO?

(2) If the 56-day period is capable of extension, was it extended in the present
case?
(3) If the answer to (1) or (2) is “No”, should the Court nevertheless decline to
quash the Council’s decision letters in the exercise of its discretion or on the
basis either that there was substantial compliance with article 7 or that Mr
Gluck is estopped by convention from arguing that there was no extension of
time?
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Gluck v Secretary of State for Housing Communities and Local
Government
(11) The development must not begin before the occurrence of one of the following—
(a) the receipt by the applicant from the local planning
authority of a
written notice of their determination that such
prior approval is not required;

(b) the receipt by the applicant from the local planning
written notice giving their prior approval; or

authority of a

(c) the expiry of 56 days following the date on which the
application
under sub-paragraph (2) was received by the
local planning authority without
the authority notifying the
applicant as to whether prior approval is given or
refused
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Gluck v Secretary of State for Housing Communities and Local
Government
• Article 7 (said)
Where, in relation to development permitted by any Class in Schedule 2 which is
expressed to be subject to prior approval, an application has been made to a local
planning authority for such approval or a determination as to whether such approval is
required, the decision in relation to the application must be made by the authority—
(a) within the period specified in the relevant provision of Schedule 2,
(b) where no period is specified, within a period of 8 weeks beginning with the day
immediately following that on which the application is received by the authority, or
(c) within such longer period as may be agreed by the applicant and the authority in
writing.
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Gluck v Secretary of State for Housing Communities and Local
Government

• Can the 56 day period in para W(11) (C) be extended
by agreement?
• 30 ...Secondly, it makes sense that periods specified in schedule 2 should be
capable of extension under article 7(c ) Were Miss Jackson's approach correct,
it would be impossible to extend such a period even where both a developer
and the local planning authority wanted to do so, for example to allow the
developer to supply further information or to hold discussions with the local
planning authority or consultees. .. Miss Jackson's construction of article (7)
could result in a local planning authority having to refuse an application
because the 56-day period was running out and a further application needing
to be made with additional information. In contrast, the interpretation of
article 7(c) which I favour allows the scheme to work efficiently and sensibly
for the mutual benefit of developer and local planning authority.
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Gluck v Secretary of State for Housing Communities and Local
Government

• Was the period extended in the present case?
• Para 37 – In the circumstances, I would read article 7(c) of the GPDO as demanding no
more than an applicant and the local planning authority each agree in writing to a
longer period. An agreement made in writing will of course meet that requirement but I
do not see that as a necessity. It would be sufficient for the applicant and the local
planning authority to have both evidence in writing an agreement they had made orally.
• Para 38 – on the other hand, there must in my view, be something in writing from
each of the application and the local planning authority.

• Para 4-…It will not do therefore, for an applicant and a local planning authority to agree
that there should be some extension but not for how long. It must be possible to
identify the “longer period”.
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Gluck v Secretary of State for Housing Communities and Local
Government

• The time for granting a prior approval deadline can be extended in writing.
• Ensure prior approval statutory deadlines are diarised (as with any) to avoid
deemed approval
• Agreement can be sufficiently evidenced by exchange of emails. Both the
applicant and authority should promptly acknowledge in writing any agreement
to extend time to which they have come.
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R (oao McLaren) v Woking Borough Council
Application for JR of LPA’s decision to grant planning permission for demolition
of existing building and erection of a 6 storey building comprising 46 self
contained flats subject to a S.106 agreement not binding the extent of the
application site.
• Application site comprised land owned by the developer New Central
(50%) and land owned by the Claimants. Incorrect ownership certificate
submitted with application
• Report to Committee recommended that PP be granted subject to
conditions and a S.106 agreement

• S.106 agreement was required to secure the Strategic Access
Management and Monitoring Project Contribution (£25,862.00)– to
mitigate against any effect on the Thames Basin Heaths SPA and
affordable housing (on an overage basis if the scheme became viable).
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R (oao McLaren) v Woking Borough Council
•

Post Committee (18th March 2018) Chief Exec of LPA writes to one of the
Claimants – New Central has told him they were refusing to sell their part of the
site, which was their right, but that LPA was willing to consider CPO.

•

3rd June 2019 – LPA write to New Central – no progress so treat application as
finally disposed of.

•

Email exchanges between New Central and the Claimants. New Central
informed LPA that terms of the S.106 are agreed (subject to changes to
Claimants’ addresses)

•

13th June 2019, third Claimant stated that the claimants were minded to sign
the S.106 deed but needed a week’s grace to take legal advice.

•

Claimants did not sign.

•

12th June 2020 S106 entered into only by LPA and New Central.
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R (oao McLaren) v Woking Borough Council
Grounds of challenge:-

(1) S.106 is legally deficient in that it does not bind the site.
(2) LPA failed to take into account as a relevant and important factor the material change of
circumstances since the Committee resolution in 2017.
(3) Breach of Claimants’ legitimate expectation that they would be a party to the 106 agreement
(4) LPA failed to comply with procedural requirements – failed to give claimants notice
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R (oao McLaren) v Woking Borough Council
Para 21. In my view, this ground does not raise an arguable legal or public law
error. The s.106 agreement follows the requirements of s.106 of the Town and
County Planning Act 1990. It is in form of a deed. It identifies, by the
definitions referred to, the land in which the person entering into the
obligation ie. New Central, is interested, and the interest which the person
entering into the obligation has.
Para 22 –Further I cannot see any legal requirement that a s.106 obligation
ought to bind all material interests in a planning application site. … The fact is
that the obligation binds a sufficient part of the site, namely that belonging
to New Central, to preclude development unless its purposes are met…
Para 24… The agreement is enforceable in relation to New Central's land only,
but secures the necessary mitigation for the whole site.
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R (oao McLaren) v Woking Borough Council
Para 27, …..The readiness or otherwise of the claimants to sell to New Central or to
enter into a s.106 is not material to the grant of planning permission. Nor is the fact
that the ownership certificate before the Planning Committee was incorrect.
Para 31 – In my view there was no clear, unambiguous and unqualified assurance
understood by those to whom it was given that the Council would not proceed with a
s.106 agreement without the claimants being a party.
Para 35 …The notice requirements contained in section 65(5) of the 1990 Act and
Articles 12 and 14 are preliminary to the determination of an application. However,
assuming these provisions were breached in this case what the claimants must also
demonstrate is that this caused them prejudice. Mr Mohammed has not persuaded me
that the claimants have suffered prejudice. As Mr Straker pointed out, the only
prejudice asserted is a want of knowledge. The claimants’ challenge in these
proceedings is to the grant of planning permission and, as Mr Straker pointed out, if the
claimants do not wish to see the planning permission implemented they simply do
nothing until it lapses.
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R (oao McLaren) v Woking Borough Council
• S.106 Agreements do not have to bind the extent of the application site
• Consider whether there is sufficient land bound by the S.106 agreement to mitigate against the
impacts
• Consider carefully referencing land ownership arrangements in Committee Reports
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Thank you

Contact us
Kylie Wesson
Legal Director
D +44 (0)116
M +44 (0)7435 751 586
E kylie.wesson@shma.co.uk

These notes are only to be used for reference and educational purposes and are not to be reproduced without our consent.
The presentation, accompanying notes and slides are provided for general information and should not be used as a substitute for nor do they constitute legal advice. They are not comprehensive and are not advice
on which you may rely. Accordingly all liability is excluded in respect of any loss or damage which may arise as a result of reliance upon this presentation, accompanying notes and slides. You should always consult
a qualified lawyer on any specific legal matter.
Copyright © 2021 Shakespeare Martineau. All Rights Reserved.
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Some potential impacts of changes
proposed in the Planning White Paper
Mark Child, Associate
Planning Team at Dentons

29/04/2021

Some potential impacts of changes proposed in the Planning White
Paper
White Paper
• New approach to zoning
• Infrastructure levy
• Affordable housing and First Homes

29/04/2021
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Some potential impacts of changes proposed in the Planning White
Paper
Zoning
(a) Growth areas: suitable for substantial development;
(b) Renewal areas: suitable for some development such as gentle densification
(c) Protected areas: Where development is restricted

• International examples

• Where does this take us?

29/04/2021
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Zoning
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Zoning
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Some potential impacts of changes proposed in the Planning White
Paper
Infrastructure levy
(a) Community Infrastructure Levy and Planning Obligations
(b) What would the Infrastructure Levy be?

• Where does this leave us?

• The role of Planning Agreements

29/04/2021
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Some potential impacts of changes proposed in the Planning White
Paper
Affordable Housing & First Homes
• In-kind delivery
• Interaction with the Infrastructure Levy
• First Homes
• 30% minimum discount
• Secured in perpetuity for first time buyers only

• Household incomes no greater than £80,000 or £90,000 in Greater London
• Maximum sale price AFTER discount: £250,000 or £420,000 in Greater London

• Structural economic issues
• Median wage increase v average house price increase
• Government/ societal priorities
29/04/2021
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Thank you
Dentons UK and Middle East LLP
One Fleet Place
London
EC4M 7WS
United Kingdom

Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is a leader on the Acritas Global
Elite Brand Index, a BTI Client Service 30 Award winner and recognized by prominent business and legal publications for its innovations
in client service, including founding Nextlaw Labs and the Nextlaw Global Referral Network. Dentons' polycentric approach and worldclass talent challenge the status quo to advance client interests in the communities in which we live and work. www.dentons.com

© 2021 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This publication is not designed to provide legal or other advice and you should not take, or refrain from taking, action based on its content.
Please see dentons.com for Legal Notices.
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